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Summer harvest of laws

In the final days of the spring session of 
the State Duma of the Russian Federation, 
a number of important laws were adopted, 
relating to public procurement and regula-
tion of competition. In this article, we anal-
yse the key provisions of the said legislation.

Increased liability for non-fulfilment 
of state contracts

Federal Law No. 265-FZ “On Amendments 
to Certain Legislative Acts of the Russian 
Federation” (signed on 13 July 2015).

Provides for the imposition of administrative 
responsibility for the actions (inaction):

• resulting in failure to fulfil obligations
stipulated in state/municipal contracts,

• causing significant harm to legally pro-
tected interests of society and the state. 
However, it is not defined as to what is 
understood under the term “significant 
harm”, and it is assumed that in each case, 
the significance of the damage caused will 
be determined by the court.

For the commission of the indicated actions, 
quite strict liability measures are provided:

• for officials and entrepreneurs — a fine
of 5 to 15 percent of the value of outstand-
ing obligations, but not less than 30,000 
roubles or disqualification for up to two 
years;

• for legal entities — a fine ranging from
one-times to three-times the size of the 
value of outstanding obligations under the 
contract, but not less than 300,000 roubles.

Thus, the indicated amendments should 
encourage executors of government/mu-
nicipal contracts to properly fulfil their ob-
ligations.

Expansion of the concept 
of “official”

Federal Law No. 265-FZ “On Amendments 
to Certain Legislative Acts of the Russian 
Federation” (signed on 13 July 2015).

The list of persons who are considered of-
ficials, for the purposes of criminal prosecu-
tion for crimes against the state and the 
interests of public service, has been sig-
nificantly expanded. Now, these are also 
considered the persons permanently, tem-
porarily, or by special authority, exercising 
organizational, managerial, administrative 
and economic functions in:

• state-owned companies;

• state and municipal unitary enterprises;

• joint-stock companies, the controlling
block of shares1 of which belongs to the 
Russian Federation, subjects of the Russian 
Federation or municipalities.

These persons can now be prosecuted for 
abuse of office, misappropriation of bud-
getary funds, taking bribes, dereliction of 
duty, etc.

The prohibition on participation  
in tenders by offshore companies, 
according to Law 44-FZ

Federal Law No. 227-FZ “On Amendments 
to the Federal Law — On the contract  
system in the area of procurement of goods, 
works and services for state and municipal 
needs” (signed on 13 July 2015).

Forbidden to participate in the public pro-
curement are legal entities registered in 
the country or territory included in the ap-
proved — in accordance with Subparagraph 
1 of Paragraph 3 of Article 284 of the RF Tax 

In accordance with Subparagraph 1.1 of Paragraph 1 of the Decree of the President of the Russian Federation dated 
16 November 1992 No. 1392 “On measures to implement the industrial policy in the privatization of state-owned 
enterprises” under “controlling interest”, it is meant any form of participation in the capital of the company, which 
provides an unconditional right to accept or reject certain decisions by the general meeting of participants (shareholders, 
stakeholders) and its management bodies, including the existence of a “golden share” right of veto, direct appointment 
of directors, etc.
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Code — list of countries and territories that 
provide preferential tax treatment of taxa-
tion and (or) not requiring the disclosure of 
information on financial operations by legal 
entities (offshore companies). Currently, 
this list includes 40 countries, including the 
British Virgin Islands, Hong Kong, Lichten-
stein, and the United Arab Emirates.

In accordance with the amendments, legal 
entities registered in these countries can-
not be accredited on an electronic platform, 
and hence, cannot participate in electronic 
auctions. In carrying out procurement pro-
cedures using other formats, they cannot 
be allowed to participate in the tender.

Regulation of procedures  
for purchasing equipment  
for investment projects

Federal Law No. 249-FZ “On Amendments 
to the Federal Law — On procurement  
of goods, works and services by certain kinds 
of legal entities” (signed on 13 July 2015).

According to the explanatory note, the in-
dicated legislation is aimed at coordinat-
ing the procurement of foreign equipment 
customers and improves the participation 
of the domestic producers in purchases 
carried out in the implementation of major 
investment projects. They are established 
especially for procurement of machinery 
for the implementation of individual invest-
ment projects.

Subjects, implementing the relevant invest-
ment project, may not only be the subjects 
of Federal Law dated 18.07.2011 No. 223-
FZ “On procurement of goods, works and 
services by certain kinds of legal entities” 
(hereinafter referred to as “Law 223-FZ”), 
but also any other legal entities, to which, 
in this case, will also be extended the spe-
cial characteristics for procurement of engi-
neering products.

The list of investment projects, which are 
subject to specific regulation, includes proj-
ects that meet the following conditions:

• cost of the investment project exceeds
the value (at least 10 billion roubles) estab-
lished by the Government of the Russian 
Federation;

• investment project is included in the list
of investment projects, the manner for car-
rying out of which must be determined by 
the Government of the Russian Federation;

• projects being carried out by legal enti-
ties that are not subject to the Law 223-FZ, 
are required to comply with additional con-
ditions – the investment project should be 
provided with state support. State support 
is considered as ensuring the fulfilment of 
obligations by the investor of the project, 
by a state guarantee of the Russian Fed-
eration or the provision of complete or par-
tial (at least 10%) financial support to the 
project via:

• funds from the federal budget pro-
vided in the form of public investment 
or subsidies;

• funds from the National Welfare Fund;

• funds from Vnesheconombank.

In the case of the realization of the above-
mentioned investment project, the investor 
is obliged to form lists of machinery required 
for the investment project, which should 
contain:

• product information, unit price, which 
exceeds the amount established by the 
Government of the Russian Federation;

• product information (regardless of price), 
the development of production of which is 
recommended by the customer or investor.

This product information includes, among 
other things, the approximate price and 
quantity of products, information about 
prospective suppliers, as well as informa-
tion about the origin of products coming 
from foreign countries.

The lists are submitted for review to the co-
ordinating body of the Government of the 
Russian Federation, which should be com-
posed in accordance with the legislation. The 
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lists are generated for a period of at least 
five years, or for the period of implementa-
tion of the investment project. Changes can 
be made to the lists, which are then again 
submitted to the coordinating body of the 
Government of the Russian Federation.

Requirements for compiling the lists of 
products shall not apply, if the investment 
project is being implemented outside the 
territory of the Russian Federation, or out-
side other territories under the jurisdic-
tion of the Russian Federation, or in accor-
dance with international/intergovernmental 
agreements of the Russian Federation.

Prior to the submission of the lists to the 
coordinating body of the Government of the 
Russian Federation, customers and legal en-
tities are not entitled to purchase machinery 
that is to be included in the lists. In addition, 
the Government of the Russian Federation 
shall have the right to approve certain types 
of machinery, the purchase of which cannot 
be implemented without prior approval of 
performance characteristic of such products 
from the coordinating body of the Govern-
ment of the Russian Federation. In addition, 
the Government of the Russian Federation 
can define certain types of machinery, the 
purchase of which cannot be performed 
outside the territory of the Russian Federa-
tion, without prior approval of the purchase 
from the coordinating body of the Govern-
ment of the Russian Federation.

Possibility to appeal to the  
antimonopoly authority violations  
in the construction sphere

Federal Law No. 250-FZ “On Amendments 
to the Federal Law — On Protection  
of Competition” (signed on 13 July, 2015).

The legislation provides for the possibility 
of filing a complaint to the antimonopoly 
authority:

1. for acts or actions of competent authori-
ties, committed in the exercise of the pro-
cedures included in the exhaustive list of 
procedures in the fields of construction, in 
particular:

• violation of set deadlines for the pro-
cedure;

• the request to carry out a procedure
that is not included in the exhaustive list 
of procedures in the relevant field of con-
struction;

2. for actions of the territorial network or-
ganizations, organizations engaged in hot 
and cold water supply, gas distribution com-
panies, heat supply organizations (herein-
after referred to as the “organization that 
operates a network”) committed in the ex-
ercise of the procedures included in the ex-
haustive list of procedures in the fields of 
construction, in particular:

• unlawful refusal to accept documents;

• making requirements not stipulated by
the legislation of the Russian Federation;

• violation of deadlines for carrying out
procedures included in the exhaustive list 
of procedures;

• making demands to carry out a procedure 
that is not included in an exhaustive list.

The exhaustive lists of procedures in the 
fields of construction are approved by the 
Government of the Russian Federation. At 
present, the above list is approved only in 
respect of housing2.

The appeal of these actions to the antimo-
nopoly authority does not hinder their sub-
sequent judicial review.

These complaints shall be considered in the 
order specified in Article 18.1 of the Law on 
Protection of Competition (formerly this or-
der applied only to the alleged violation of 

Decree of the Government of Russian Federation dated 30.04.2014 No. 403 “On the exhaustive list of procedures in the 
sphere of housing construction”
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tender procedures conducted, in particular, 
in accordance with Law 223-FZ).

A complaint may be filed with the antimo-
nopoly authority within three months from 
the date of adoption of the contested act, 
or the commission of the contested action. 
The complaint is considered within seven 
working days. Upon review of the complaint, 
the antimonopoly authority makes a deci-
sion on the recognition of it being justified 
or unjustified, and in the latter case, may is-
sue an order to eliminate the violations of 
the order of carrying out procedures, in-
cluded in the exhaustive list of procedures 
in the field of construction.

In addition, administrative liability is intro-
duced for violation of the order of proce-
dures included in the exhaustive list of pro-
cedures in the field of construction. Thus, 
Article 14.91 of the RF Administrative Code 

provides for liability for officials in the form 
of a fine of up to 5,000 roubles, and upon 
repeated infringement — in the form of a 
fine of 30,000 to 50,000 roubles, or disqual-
ification for up to two years.

An important innovation of the legislation 
is to eliminate the possibility of prosecution 
under Article 14.31 of the RF Administrative 
Code “Abuse of dominant position in the 
market” for violation of the rules of non-
discriminatory access, the order of connec-
tion (technological connection)3. For these 
actions, liability may apply under Article 9.21 
of the RF Administrative Code of the Rus-
sian Federation, in the form of penalty im-
posed on officials in the amount of 10,000 
to 40,000 roubles; for legal entities — in 
the amount of 100,000 to 500,000 roubles. 
Thus, excluded is the possibility of applying 
working fines for these actions.

In addition to the subjects of natural monopolies, which can still be prosecuted under Part 2 of Article 14.31 of the RF 
Administrative Code.

3
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